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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


. This was an action brought by the plaintiff to recover damages 
for personal injuries sustained as a result of the defendant's negli- 
gence and carelessness in keeping and maintaining the facilities, 
equipment and floor of and in the hospital room in which the plaintiff 
was a patient, and its protective care of the plaintiff. The lower 


> court had jurisdiction of this action under Section 306, Title 11, 
> District of Columbia Code, 1951 Edition, as amended. This Court 
7 has jurisdiction of the appeal under Section 1291, Title 28, United 


States Code. 
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STATEMENT OF FACTS 


The plaintiff (appellant), unmarried and 74 years of age, was 
admitted on September 20, 1954 to the defendant's (appellee) hospital 
for a right breast tumor operation which was performed successfully 
on September 21. The plaintiff occupied one of three hospital beds in 
Room 513. The room had a wood floor. Her bed was lengthwise 
directly on the right of the entrance to a person entering from the 
hallway. The other two beds were vertical to the entrance way and 
on the opposite side of the room (J. A. 9). 


On the evening of September 22, the defendant's nurse ad- 
ministered to the plaintiff medicines consisting of a sleeping pill and 
a liquid composed of mineral oil and cascara, which was in a one ounce 
paper cup (J. A. 5,11). When the plaintiff received the medicines she 
was in a sitting position in her bed (J. A. 11,20). She received the 
sleeping pill first. The nurse then took the ounce paper cup (which was 
very, very full) from the tray and handed it to the plaintiff (J. A. 20). 
The plaintiff demonstrated how she received the liquid medicine and 
how the paper cup "squeezed in" (J. A. 11). To receive the ounce 
paper cup, the plaintiff reached with her left hand over the side of her 
bed and, as she took the paper cup, then soft, from the nurse's hand, it 
(the cup) squeezed in and the oil spilled over the plaintiff's hand onto 
the floor (J. A. 11), at a point in the immediate proximity of the bed 
stool (J. A. 12, 24). The nurse gave the plaintiff a tissue to wipe the 
oil from her hand but she did nothing about the oil on the floor (J. A. 12). 


Later, during the night, the plaintiff was awakened by stomach 
cramps from the medicine. She was unable to locate the light switch 
for the nurse because it was on the right side of her bed and her right 
arm was strapped to her body as a result of her right breast opera- 
tion (J. A. 12). She sat up in her bed in the same position she was 
sitting when she had received the liquid medicine (J. A. 12). She put 
on her kimono and slippers; from the hall light she could see the bed 
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stool; she swung her legs over the left side of the bed (J. A. 12); she 
touched the stool with her right foot; as she touched the stool with her 
left foot she dropped her weight onto the stool; "the stool slipped out 
from under her So terribly sudden like it was the oil there" (J. A. 12). 
Upon objection by the defendant, the reference to "oil" was stricken by 
the Court (J. A. 13). 


When the stool slipped, the plaintiff fell to the floor and, among 
her injuries, she suffered a fractured right wrist. After the plaintiff 





had been lying on the floor for some time, the other patients in the 
room awakened and alerted the hospital nurses who, with the aid of a 
female doctor, replaced the plaintiff in her bed and applied a bandage 
to her injured wrist. 


When the plaintiff was replaced in her bed, side rails were 
applied (J. A. 14). According to another witness, Charlotte Cooper 
Young, Assistant Director of Nursing, application of bed rails "was 
one of the things usually thought of in regard to patients over 65" 

(J. A. 25). This same witness, an employee of the defendant sub- 
poenaed by the plaintiff, said that she would not deny that she may have 
told plaintiff's counsel "ordinarily bed rails were placed on beds of 
patients over 65, unless there is some objection" (J. A. 26). No bed 
rails had been applied to plaintiff's bed until after she had fallen. On 
prior occasions, the plaintiff had never previously left her bed un- 
assisted (J. A. 19). The nurse always held the stool with her foot. 

It had hard rubber rounded tipped legs (J. A. 19). 


There was received in evidence, without objection, plaintiff's 
exhibit No. 1 which was a one ounce paper cup Stipulated to be exactly 
like the paper cup filled with the mineral oil and cascara administered 
to the plaintiff; plaintiff's exhibit No. 2 which was a photograph of the 
bed stool. There was also received in evidence and read to the jury, 
plaintiff's Supplemental Interrogatories and defendant's Answers 


thereto. One of defendant's answers stated "'the one oz. mixture of 
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mineral oil and cascara was poured into a one oz. container at the 
nursing station. The container and its contents were carried to the 
room on a tray where it was given to the patient to be taken by mouth 
in the presence of the nurse". (J. A. 5) 


At the conclusion of the plaintiff's evidence, the defendant 
moved for and the Court granted, after argument at the bench(J. A. 37), | 
a motion for a directed verdict in favor of the defendant. 


STATEMENT OF POINT 
The trial Court erred in directing a verdict at the end of the 
plaintiff's case. 


SUMMARY OF ARGUMENT 

The plaintiff made out a prima facie case of negligence. There 
was ample evidence adduced to raise questions of fact for the jury as 
to whether the defendant was negligent in (1) its care and maintenance 
of the defendant's floor, facilities and equipment, and (2) its protec- 
tive care of the plaintiff; and whether such negligence was a proximate 
cause of the plaintiff's injuries. Therefore, the Court erred in direct- 
ing a verdict at the end of the plaintiff's case. 


ARGUMENT 
1. On the defendant's motion for a directed verdict at the end 
of the plaintiff's case, the evidence, and every reasonable inference 
to be drawn therefrom, must be viewed in the light most favorable to 
the plaintiff. 


Salon Services, Inc. v. Cook, 96 U.S. App. D.C. 25; 223 F. 2d 
317. 


Washington Gas Light Co. v. Connolly, 94 U.S. App. D.C. 158; 
214 F. 2d 254, 256. 
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Furr v. Herzmark, 92 U.S. App. D.C. 353; 206 F.2d 468, 471 
Peigh v. B&O RRCo., 92 U.S. App. D.C. 199; 204 F. 2d 391, 392 
Sachs v. Bose, 91 U.S. App. D.C. 394; 201 F. 2d 210. 

Higashi et al v. Shifflett, 90 U.S. App. D.C. 302; 195 F.2d 784 

B &O RRCo. v. Postom, 85 U.S. App. D.C. 207; 177 F.2d 53 
Shewmaker v. Cap. Tr. Co. 79 U.S. App. D.C. 102; 143 F.2d 142 





In the Shewmaker case, supra, the Court said: 


"The rule applicable in the District of Columbia on 

a motion for a directed verdict, in an action founded 

upon negligence, is that the evidence must be con- 

strued most favorably to the plaintiff; to this end he 

is entitled to the full effect of every legitimate in- 

ference therefrom; if upon the evidence so considered, 

reasonable men might differ, the case should go to 

the jury; «..." 

2. Once the plaintiff has made out a prima facie case of negli- 

gence then the factual issues of negligence and proximate cause are 


matters to be determined, and should be determined, by the jury. 


Williams v. Cap. Tr. Co. 94U.S. App. D.C. 227; 215 F.2d 
487, 493 

Richmond, F. & P.R. Co. v. Brooks, 91 U.S. App. D.C. 25; 
197 F. 2d 404, 405 

Higashi et al v. Shifflett, supra 

B&O RRCo. v. Postom, supra 

Shewmaker v. Cap. Tr. Co., supra 


3. Plaintiff's Evidence and Reasonable Inferences Therefrom. 

The plaintiff, 74 years of age, underwent a breast operation in 
the defendant's hospital September 21, 1954. The following evening, 
> she was administered certain medicines including a sleeping pill or 





>» pills and an ounce of mineral oil and cascara. The mineral oil and 


7 cascara was poured into the ounce paper cup at the nursing station. 
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Later, it was taken on a tray by the defendant's nurse, on rounds, to 
the plaintiff. The plaintiff 'g cup of mineral oil and cascara was filled 
to the very top. When the plaintiff received the medicines she was in 
a sitting position in her bed. After taking the pill or pills, the plain- 
tiff reached with her left hand over the left side of her bed to receive 
the very full cup of mineral oil and cascara from the nurse who had 
removed the cup from the tray and, according to plaintiff's demon- 
stration, had hold of the lower end of the cup. The plaintiff, in taking 
the cup from the nurse, took the upper portion of the cup. When she 
took hold, the cup "squeezed in" and the oil flowed over her hand onto 
the floor in the immediate proximity of the bed stool which had hard 
rubber rounded tipped legs and which the nurse had always held steady 
with her foot when the plaintiff previously had left her bed. The nurse 
gave the plaintiff a tissue to wipe the oil from her hand but did nothing 
abaut the oil which had fallen to the wood floor in the immediate vicin- 
ity of the stool. 


Ordinarily the hospital placed bed rails around the bed of patients 
over 65, unless there was objection. There was no objection in this 
instance. 


The plaintiff fell asleep and sometime during the night she was 
awakened by stomach cramps from the medicine. She could not locate 
the nurse's light switch because it was on the right side of her bed and 
her right arm was strapped to her body as a result of the right breast 
operation. She sat up in her bed in the same position she was sitting 
when she received the liquid medicine. She dropped her legs onto the 
bed stool and when she lowered her weight, the stool slipped out from 
under her causing her to fall and injure herself. Thereafter, bed 
rails were applied to the plaintiff's bed. 
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4. Defendant's Acts of Negligence. 

The evidence adduced, and reasonable inferences therefrom, 
was sufficient to permit reasonable jurors to find the plaintiff's injuries 
were proximately caused by any one or more of the following negligent 
acts on the part of the defendant: 

A. Permitting the mineral oil to remain on the wood floor 

in the immediate proximity of the bed stool. 

Since the oil flowed onto the floor in the presence 
of the defendant's nurse, the question of notice is not in- 
volved. The defendant owed to the plaintiff the duty to keep 

i and maintain its premises in a reasonably safe condition. 

Regardless of how or who Spilled the oil, the defendant, 

through its nurse employee, should have removed the 

spilled mineral oil from the floor. Reasonable jurors 

could very well infer that the oil reached one or more of 

the hard rubber rounded tipped legs of the stool and this 

caused the stool to slip when the plaintiff stepped on it. 

B. Failure to apply bed rails to the plaintiff's bed before 

she suffered her injuries. 

It was for the jury to determine under all of the 

> evidence whether the defendant was or was not negligent in 
Ld failing to place bed rails around the bed of this patient. 

She had undergone a serious operation the day before; she 

was 74 years of age which was an age that, according to the 

Assistant Director of Nurses, would warrant under ordinary 

circumstances the placing of bed rails around her bed. The 


fact that her physician permitted her to be up did not pre- 
» clude the necessity for bed rails when the patient of 74 was 
in bed. 
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C. Permitting the plaintiff to use, unassisted, a bed stool 
with hard rubber rounded tipped legs. 

It is common knowledge that a stool with hard rubber 
rounded tips on its legs, placed on a smooth wood floor, may 
slip. There was evidence that whenever the plaintiff left 
her bed, prior to this occasion, one of the defendant's nurses 
always assisted her. The nurse always steadied the stool by 
holding it firm with her foot. It is also for the jury to decide 
if the defendant, under the circumstances, was negligent in 
leaving this type stool at the plaintiff's bed. 

D. Failure to place the nurse's light switch in a place 
accessible to the plaintiff. 

A light switch was placed at the head of the plaintiff's 
bed for the prime purpose of permitting the patient to give 
notice to the duty nurse that she has need of her. Based on 
the evidence adduced, and reasonable inferences therefrom, 
the jury could reasonably conclude the defendant, under all 
circumstances, had negligently placed the light switch and 
that negligence proximately caused or contributed to the 
plaintiff's injuries. 

5. It was therefore error for the trial court to direct a verdict. 
The jury is entitled to draw any inference which seems 
reasonable to it so long as such inference has evidentiary basis. The 
very essence of its functions is to select from among conflicting in- 
ferences and conclusions that which it considers most reasonable. If 
negligence and the causal relation could be inferred from the facts 





adduced, and it is respectfully submitted that is so in this case, the 
question must be submitted to the jury. See Tennant v. Peoria and « 
Pekin Union R. Co., 321 U.S. 29, 32; 88 L. ed 520, 524. "Inference 
is capable of bridging many gaps", Galloway v. United States, 319 U.S. 
372, 386; 87 L. ed 1458, 1468. 

) 
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In Doctors Hospital v. Badgley, 81 U.S. D.C. App. 171; 156 
F. 2d 569, 570, this Court said: 


"Probable cause may be inferred from apparent effects, 
despite all possibility of error that inhere in all human 
observations and all human inferences .... Nothing is 
ever certain, and in civil actions nothing has to be 
proved beyond a reasonable doubt." 


In the Badgley case, the plaintiff was injured by slipping and falling on 
the lobby floor of the hospital. There was testimony that the floor was 
wet "just like anything would be after a lot of people had passed over it 
with wet shoes and the drippings from umbrellas". 


In Higashi et al v. Shifflett, supra, this Court said: 


"It was error for the court to rule as a matter of 
law that the jury could not honestly conclude from 
this evidence that the defendant was negligent and 
that his negligence was a proximate cause of the 
injuries of which complaint is made. The factual 
issues of negligence and proximate cause were for 
the jury .... It cannot be said no reasonable man 
would hold in favor of the plaintiff." 


In Sanders v. MacFarlane's Candies, 119 Cal. App. 2d 497, 259 
P. 2d 1010 (1953), the plaintiff slipped and fell on an asphalt tile floor 
in defendant's candy store. The evidence showed that the floor had been 


waxed and the plaintiff claimed that the janitor left excess wax on the 
floor; that this caused her to slip. There was a non-suit against the 
plaintiff who appealed. The appellate court reversed the lower court 
and stated: 


if inferences which can reasonably and fairly 
be deduced from the evidence can sustain the allega- 
tions of plaintiff, it is error to grant a non-suit.... 
from these facts a jury could conclude that it was 
probable that plaintiff's fall was caused by slipping 
on excess wax 
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In Crawford W. Long Memorial Hosp. v. Hardeman, 19 Negl. 
Cases 1030 (Ga. Ct. of App.), a similar case, the plaintiff was a 


patient 2t the defendant's hospital. The defendant's employees scrubbed 
the floor in the plaintiff's room and bathroom; in so doing they left 

some of the cleaning compound on the bathroom floor. One of the nurses 
subsequently spilled some water on the floor which caused it to become 
slippery. When the plaintiff went into the bathroom she slipped and 

fell. The appellate court, in affirming a judgment in favor of the plain- 
tiff, stated that the defendant was under a duty to exercise reasonable 
care in looking after and protecting the patient. The defendant was 
negligent in leaving the floor in a slippery condition and in its failure 

to give proper care and protection to the plaintiff. 


CONCLUSION 
Under the controlling law, the facts adduced together with the 
reasonable inferences therefrom were sufficient to make out a prima 
facie case of negligence against the defendant and the trial judge erred 
in directing a verdict at the termination of the plaintiff's case. 


Wherefore, it is respectfully requested that the judgment of the 
lower court be reversed and the case be remanded for a new trial. 


Respectfully, 


ROLLAND G. LAMENSDORF 
Wyatt Building 
Washington 5, D. C. 


Attorney for Appellant 
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1 
JOINT APPENDIX 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


81 GRACE E. SEAMARK 
1228 Eye Street, N. W. 
Washington, D. C. 

Plaintiff 
v. Civil Action No. 5057-54 


LUCY WEBB HAYES NATIONAL 
TRAINING SCHOOL FOR 


) 

) 

) 

) 

) 

) 

) [Filed November 29, 1954] 
DEACONESSES AND MISSIONAR- 

) 

) 

) 

) 

) 

) 


IES (INCLUDING SIBLEY 
MEMORIAL HOSPITAL), 

a corporation, 

1140 North Capitol Street 
Washington, D. C. 


Defendant 


COMPLAINT 
(Damages for Personal Injuries to Patient in Hospital) 

1. The claim for relief herein on behalf of the plaintiff, Grace E. 
Seamark, against the defendant, Lucy Webb Hayes National Training 
School for Deaconesses and Missionaries, a corporation, commonly 
known as Sibley Memorial Hospital, is for an amount in excess of the 
sum of $3,000.00 and is within the jurisdiction of this Court. 

2. OnSeptember 22, 1954, the plaintiff was a patient in the 
defendant's hospital where she previously had undergone a serious 
operation. As a result of the negligent and careless manner in which the 
defendant provided, kept and maintained the facilities, equipment and 
floor of and in the Hospital room in which the plaintiff was a patient, she 
was caused to fall as a result of which she suffered severe and permanent 
physical injuries. 

3. Asa result of the aforesaid fall, the plaintiff's nervous system 
was severely shocked and permanently impaired; she suffered internal 
injuries; she sustained a fracture to her right wrist which will result 
in permanent injury thereto. As a result of the aforesaid injuries, she 
suffered and will in the future suffer great physical pain and mental 


anguish; she was caused to incur and will in the future incur great 


2 
expenses for medical, hospital, x-ray and nursing treatment; she was 
caused to lose and will in the future lose much time from her employ- 
ment resulting in a great loss of earnings all to her damage in the sum 
of $25, 000.00 
WHEREFORE the plaintiff demands judgment against the defendant 
in the sum of $25,000.00 plus costs of this action. 


/s/ Rolland G. Lamensdorf 
Attorney for the Plaintiff 
ca * 


ake 
DEMAND FOR TRIAL BY JURY 
Plaintiff demands trial by jury on all of the issues herein. 


/s/ Rolland G. Lamensdorf 
Attorney for the Plaintiff 


[ Filed December 15, 1954] 
ANSWER 


First Defense 
The defendant admits taat the amount of this suit is in excess of 
Three Thousand Dollars ($3,000.00); it admits that on the date alleged, 
the plaintiff was a patient in its hospital where she had undergone an 
operation; it admits that she had a fall while in said hospital resulting 
in an injury to her wrist; it denies each and every other allegation con- 
tained in the complaint. 
Second Defense 
Further answering this complaint, the defendant states that the 
accident of which plaintiff complains was contributed to by her own 
negligence. 
GALIHER & STEWART 


By /s/ Richard W. Galiher 
Attorneys for Defendant 
* * * 


[ Certificate of Mailing] 
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[ Filed August 24, 1955] 
INTERROGATORY 


State the specific acts of negligence charged by the plaintiff 
against the defendant. 
GALIHER & STEWART 
By: /s/ R. W. Galiher 
xe * 5 


Attorneys for Defendant 
[ Certificate of Mailing] 


[ Filed January 4, 1956] 


PLAINTIFF'S ANSWER TO DEFENDANT'S INTER- 
ROGA TORY 


1. It negligently and carelessly kept and maintained the facilities, 
equipment and floor of and in the hospital room in which the plaintiff 
was a patient. 

2. Through its agent, servant and employees, it caused and/or 
permitted oil, and/or other liquids, to remain on the floor unnecessarily 
in the vicinity of the plaintiff's bed. 

3. It failed to provide a safe hospital stool. 

4. It failed to comply with certain safety regulations used with 
patients in the plaintiff's condition and age. 

5. It was negligent and careless in its supervision of the plaintiff. 

6. It permitted the plaintiff to leave her bed without assistance 
although she was not physically able to do so. 

/s/ Grace E. Seamark 
DISTRICT OF COLUMBIA: SS: 

Grace E. Seamark, being first duly sworn according to law upon 
oath proposes and says that she has read the foregoing Answer to the 
defendant's Interrogatory and it is true to the best of her knowledge and 
belief. 


/s/ Grace E. Seamark 
JURAT 
[ Certificate of Mailing] 


86 [ Filed January 4, 1956] 


SUPPLEMENTAL INTERROGATORIES TO BE ANSWERED 
BY DEFENDANT UNDER RULE 33 4} 


1. State the name and address of the nurse(s) and other attendant(s) 
assigned to the plaintiff's room between 6:00 p.m., September 22, 1954 
and 6:00 a.m., September 23, 1954 giving the duty hours of each. 

2. State the name and address of the nurse(s) and other atten- 
dant(s) who administered medicines to the plaintiff between 6:00 p.m., 
September 22, 1954 and 6:00 a.m., September 23, 1954. 

3. In regard to the preceding question, state: 

(a) Medicines administered to the plaintiff by each 
individual; 

(b) When each medicine was administered; 

(c) How each medicine was administered; 

(d) If liquid medicine was administered, explain 
in each instance in detail the type of container 
used and how it was administered. 

4. List the name and address of all persons whowiped, mopped 
and/or cleaned the floor in the plaintiff's room between noon, September 
22, 1954 and noon, September 23, 1954. 

>. In regard to the preceding question, state what each person 
did, when it was done and how it was done. 

Please take notice that you are required under Rule 33 of the 
Federal Rules of Civil Procedure to answer the foregoing Interro- 
gatories fully and completely under oath within 15 days from the date 
of service thereof and serve a copy of your Answer on counsel for the 
plaintiff. 


/s/ Rolland G. Lamensdorf 
Attorney for Plaintiff 


[ Certificate of Mailing] 
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ANSWERS TO INTERROGATORIES 
1. Paula Stewart, 2300 North Wash. Blvd., Arlington, Va. 
3:00 P. M. -11:00 P. M. 
D. B. Bennington, 1857 Linda Lane, Falls Church, Virginia. 
11:00 P.M. to 7:00 A.M. 
2. Paula Stewart. 
(a). 
3. Nembutol, Cr. TSS 

Mineral oil and cascara, 1 oz. 

(b) 11:00 P.M., September 22nd, 1954. 

(c) Nembutol in capsule by mouth. Mineral oil and cascara 
by mouth. 

(d) The 1 oz. mixture of mineral oil and cascara was poured 
into a1 oz. container at the nursing station. The container 
and its contents were carried to the room on a tray, where 
it was given to the patient to be taken by mouth in the 
presence of the nurse. 

4. Annie Philson, 59 Quincy Place, N. E. 
>. She swept the floor daily with a push broom, and dry mopped 
the floor sometimes between 7:00 A.M., and 3:00 P.M. 
LUCY WEBB HAYS NATIONAL TRAIN- 
ING SCHOOL FOR DEACONESSES AND 
MISSIONARIES (INCLUDING SIBLEY 


MEMORIAL HOSPITAL), A 
CORPORATION 


/s/ John M. Orem 
DISTRICT OF COLUMBIA, SS: 

John M. Orem, President, being first duly sworn on 
oath, depose and say that the foregoing Answers are true to the best 
of my knowledge and belief. 

/s/ John M. Orem 
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6 
[JURAT ] 
[Certificate Of Mailing] 


[Filed March 20, 1957] 
DIRECTED VERDICT AND JUDGMENT 
This cause having come on for hearing on the 19th day of March, 
1957, before the Court anda jury of good and lawful persons of this 
district, to wit: | 


Mrs. Berenice P. Bergling Herbert H. Stanley 


George W. Jones Edward L. Plummer 
Harry Khosrofian Mrs. Leola P. Flynn 
George A. Alley Anthon H. Lunt 

Mrs. Louise B. Denny Mrs. Florence J. Catlett 
Herman A. Dayton William Henderson 


who, after having been duly sworn to well and truly try the issues 
between Grace E. Seamark, plaintiff and Lucy Webb Hayes National 
Training School for deaconesses and missionaries (including Sibley 
Memorial Hospital), defendant and after this cause is heard and given 
to the jury in charge, they upon their oath say this 20th day of March, 
1957, that they find for the defendant against said plaintiff by direction 
of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendant go hence without day, be for nothing 
held and recover of plaintiff his costs of defense. 

HARRY M. HULL, Clerk, 


By /s/ Wm. Collins, Jr. 
By direction of: : Deputy Clerk 


Judge Jos. C. McGarraghy 





[Filed March 29, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 29th day of March, 1957, that the 
plaintiff hereby appeals to the United States Court of Appeals for the 


District of Columbia from the judgment of this Court entered on the 
20th day of March, 1957 in favor of the defendant. 


/s/ Rolland G. Lamensdorf 
Attorney for 
Plaintiff 
To: Richard Galiher, Esq. 
Woodward Building 
Washington D. C. 
Attorney for Defendant 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
March 19, 1957. 


* * * + * 
GRACE E. SEAMARK 
* * * * * 


DIRECT EXAMINATION 
BY MR. LAMENSDORF: 

* a * x * 

Q. How old are you, Miss Seamark? A. I am 77, I was in 
December, last December. 

* * * 9 * 

Q. Are you single or married? A. Single. 

Q. Miss Seamark, back in 1954, were you employed during the 
early part of 1954 and prior to September, 1954? A. Yes, I was. 


Q. Where were you employed? A. Down at the Capitol Hat Shop. 


Q. Where is that located? A. 805 Eleventh Street, Northwest. 

Q. And what type of employment did you have? A. ITama 
milliner; making hats; trimming hats. 

Q. And how long did you work at that place? A. I worked there 
since 1953. 

Q. What part of 1953? A. Well, I went there I think in June -- 
August. 

a i ca * * 

Q. Did there come a time in September of 1954 that you required 
a breast tumor operation? A. Yes, I did. 

Q. And at that time did you have a family physician? A. Yes. 


Q. Who was your family physician? A. Dr. Graeff, Earl Graeff. 


Q. And did someone else perform the operation? A. Yes, Dr. 
Camalier. | 

Q. Where were you hospitalized for that operation? A. Where 
was I hospitalized? In Sibley Hospital. 
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Q. Do you recall when you entered the hospital? A. I entered 
September 20th. 

Q. 1954? A. 1954. 

Q. Do you recall the date of your operation? A. The date was 
the following day, the 21st. 

Q. That would be the 21st? A. Yes. 

Q. And what room were you in at the hospital? A. I was in room 
913. 

Q. And is that the same room that I believe I mistakenly referred 
to in my opening statement as 517? A. Yes. 

_Q. You were in only one room in the hospital, is that right? 
A. Yes. It was 513. 

Q. And do you recall what floor that was on? A. Well, I guess 
it was the fifth floor; I am not sure. 

Q. Were there any other patients in the room with you on or 
about September 21st and 22nd? A. Yes. When I went there there was 
two patients. The room contained three patients, and there were two 
there; one left I think the following day after my operation. 

Q. How many beds were in that room? A. Three beds. 

Q. Was that a fairly large room? A. Yes, it was very large. 

Q. Do you recall where your bed was located in relation to the 

entrance to the room from the hallway? 

ae 3 * x bd 

A. The door was on the left-hand side coming in from the hall. 
My bed was just crosswise from the right near the door, but further, 
on the other side. 

BY MR. LAMENSFORF: 

Q. The door was on your left hand side while you were in the bed? 
A. Yes. 

Q. Is that right? A. Yes. 

Q. In other words, then, am I correct that your bed was on the 


right hand side as someone would enter into the room from the hallway? 
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A. Well, it was up horizontal with the door, you see, but on the other 
side of the door. 

Q. Was it on the right hand side of the door? A. Yes. 

Q. Where were the other two beds in the room? A. One was to 
the right of me on the front of the building, and the other one was on the 

9 side, the other side. 

Q. Could you describe that in relation to the entrance? Could 
you describe where the doorway was? A. That was almost -- as you 
went in the doorway you saw this other bed. 

Q. Was that bed at the other end of the room opposite the door- 
way? A. Well, it was about middle way. 

Q. And where was the other bed in relation to that doorway? A, 
The other bed was on the other side of the room, the same side my bed 
was on, but further to the front of the room. 

Q. Do you recall the composition of the floor in your room ? 

A. It was a wooden floor. 

Q. Directing your attention to September 22nd, the evening of 
September 22nd, were you administered any medicines? A. Yes. 

Q. After your breast operation, how did you feel? A. Well, I 
felt fairly good. Of course naturally one doesn't feel so very well 
after an operation, but it didn't affect me too much. I had some pain. 

Q. At that time how old were you? A. I was 74. 




















10 Q. The evening of September 22nd you said you were admini- “ 
stered some medicines. Will you describe to the Court and jury what * 
those medicines were, if you know, and how you received them. A. ® 


Well, I received a pill, and I think it was two pills, I am not positive 
about that, but one, it was a sleeping pill. And then I was given oil, 
mineral oil with this other medicine in it. - 
Q. Was that cascara? A. Yes, cascara. 4 
Q. And how was that given to you? A. It was given to me ina « 
paper cup; in an ounce cup. < 





11 


12 
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Q. Do you recall whether the pill, or pills, were given to you 
first, or the mineral oil? A. The pills were given to me first. 

Q. Who gave that to you? A. Miss Stewart. 

Q. Who is Miss Stewart? A, She is a nurse, a regular nurse, 
at Sibley Hospital. 

Q. About what time of the evening was it that you received this 
medicine? A. It was about half past ten, or maybe a quarter of eleven, 
the usual time that they give the medicine. 

Q. Do you recall whether you were the first or last in the room, 
or the second one, to receive medicine that evening? A. Well, I only 
Saw one cup on the tray after she had given it to the others. 

Q. Can you describe to the Court and jury exactly what happened 
when she gave you the mineral oil and cascara? A. Well, she brought 
it over in her hand, took it off the tray, and brought it over in her hand, 
and I put my left hand out, because I couldn't use this arm -- 

Q. Were you lying down at the time? A. No, I was sitting up. 
And I took the cup from her, and as I took it from her the cup squeezed 
in and the oil spilled over, over my hand and onto the floor, some of it. 
I quickly took and swallowed the rest of the oil. 

Q. Is this the type of cup that you used (handing paper cup to the 
witness)? A. That is the type of cup. 

Q. Will you show the Court and jury exactly how you received 
the cup. A. Well, she had it in her hand, like that, and I took it this 
way and it squeezed -- it was soft -- it squeezed, and I didn't squeeze 
it myself, I took it carefully from her, but it squeezed in as I took it, 
and it spilled out over my hand and some went on the floor. 

Q. Did you do anything in regard to what spilled onto your hand? 
A. Iasked Miss Stewart for a tissue, which she gave me, and I wiped 

my hand off. 

Q. Was she standing there at the time this occurred? A. Well, 
I think after she gave me the cup she turned toward the table that was 
there, but then I said, will you give me a tissue, and then she brought 


one over and gave it to me. 
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Q. And did she see what you did with the tissue? A. She saw. 

Q. Or did she know what you were going to do with it? A. I said 
I wanted to wipe this oil off of my hand. 

Q. Did you observe Miss Stewart or anybody else at that time do 
anything about the floor in that area? A. Nothing was wiped up. 

Q. And what happened thereafter? A. What is that? 

Q. What happened thereafter? A. Well, then she -- I lay down 
after that and went -- I didn't go to sleep first -- the other nurses had 
come in and given me an alcohol rubdown, which they always did every 
night before we went to bed -- 

Q. Keep your voice up, please. A. And then I lay down and I 
went to sleep after the nurse had came in and given me this alcohol rub. 

Q. Then what happened? A. Well, I went to sleep finally -- of 
course, this pained me and I don't know when I went to sleep; I didn't 

have any watch on. 

Q. Did you wake up thereafter? A. I did. I waked up, I don't 
know what time it was then; but I waked up with these cramps in my 
stomach, which I thought the oil had provoked, and then I reached over 
with this hand, because I couldn't use this hand, I reached over to try 
to get the bulb to switch the light on, and I couldn't find it, and so I 
tried again and I couldn't reach over very far because I couldn't move 
this side, you know; I couldn't move over on it because it hurt me too 
much, and I couldn't find it, and I finally sat up and put my kimona on, 
and I thought, well, I had walked back from the bathreom before, you 
know, when I went to bed -- 

Q. When you say you sat up, when you sat up were you in the same 
or a different position from your sitting position when you received the 
medicine? A. It was just about the same position, I just raised up and 
put my kimona on and my slippers at the bottom of the bed, you know, 
and I started to step down on the stool. 

Q. You say onto a stool; was there a stool at your bed? A. Yes, 
there was a stool, about the center of the bed, so I stepped out and 
stepped out with my right foot first, and I stepped down with the other, 
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and with that the stool just flew away from me, and I don't know -- it 
was all down so suddenly, but it seemed to have twisted me around 
so that I fell on my back on the other side, opposite the bed, you see, 
up in the corner, and I fell with my hand up in the air, and of course I 
was stunned; I didn't know what had happened. 

Q. When you stepped onto the stool and it slipped out, was there 
any peculiar sensation of any kind? A. Well, there was a peculiar 
sensation like there was some oil there -- 

MR. GALIHER: Objection, Your Honor. 

A. (continuing) -- or something -- the oil was there and I 
slipped on that, because it was so suddenly. 

THE COURT: Yes, I will sustain the objection. 

BY MR. LAMENSDORF: 

Q. Miss Seamark, have you ever stepped on oil before? A. No, 
not that I remember. 

Q. Do you know the reaction you would receive when you do step 
on oil? A. Well, when anything is oily why you slip around on it, and 
it just felt like it was -- I slipped so terribly sudden that it was the oil-- 
it must have been the oil. 

MR. GALIHER: Objection. 

THE COURT: I will sustain the objection and instruct the jury to 
disregard the statement. 

BY MR. LAMENSDORF: 

Q. What happened to your thereafter? A. Well, I called out; 
everybody -- the two girls, the women were asleep, but I called out 
for the nurse; I thought maybe she would be around in the hall, or some 
place. I called and called, and then finally one of the women woke up 


and she said, what was the matter, and I said I am down here on the 


floor, and she tried to -- then the other one woke up, andshe tried to 
get her light on -- the one said her light was out and it wouldn't light, 
and the other one finally got the light and put it on. But she called 

for the nurse, she kept calling, so finally she came in, the night nurse, 
Mrs. Pennington. 
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Q. You will have to keep your voice up. A, I said the night 
nurse, Mrs. Pennington, came in and she looked at me and then she 
rushed out. 

Q. Where were you at that time? A. I was still on the floor. 
I hadn't made any attempt to get up because I was afraid to get up. I 
didn't know what had happened. 

Q. What part of your body did you fall on, if you remember, when 
you fell? A. I fell on my buttocks. 

Q. On your what? A. On my buttocks and on my side with my 
arm up in the air -- the hand just hurt me something terrible. 

16 Q. And what happened to you after Mrs. Pennington rushed out- 

side? A. Well, I just stayed there until she came back and she brought 
a woman in, a woman doctor -- afterwards I knew she was a doctor -- 





and another I suppose intern, and then Mrs. Pennington pulled me up by 
this other arm and they both got me into bed. 

Q. Was there anything done to you at that time? A. Well, the 
nurse -- the woman doctor, she bandaged my hand and wrist up -- said 
this is only temporary but Iwill bind it up for tonight. 

Q. And was anything else done that evening? A. Other than that -- 
yes, they did, they brought rails and put up on there. 

Q. When you say they brought rails and put up, what do you mean 
by that? A. They brought this railing. 

Q. Bed rails? A. Yes, bed rails, one on each side, and they 





put those up. 
Q. What was your physical condition there after that evening in 
relation to whether you were in any pain or not? A. Any pain, you say? . 
Q. Yes. ad 
‘ * * * - 
21 MR. LAMENSDORF: If I may, your Honor, if I may keep 


these exhibits chronologically, I would like to offer this cup as Plain- 
tiff's Exhibit No. 1. 
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THE COURT: Is there any objection? 
MR. GALIHER: No objection. 
THE COURT: It will be received. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 1, received 
in evidence. | 
(Small paper cup was marked 
Plaintiff's Exhibit No. 1 and 
received in evidence. ) 
MR. LAMENSDORF: May I pass this around to the jury, 
please? 
THE COURT: You may. 
(Plaintiff's Exhibit No. 1 was passed amongst the jury. ) 
BY MR. LAMENSDORF: 
Q. Miss Seamark, I show you here a picture which purports to be 
a picture of a stool, and I will ask you what that picture portrays. 
A. It portrays the stool that I fell on, that slipped out from under me. 
MR. LAMENSDORF: Will you mark this Plaintiff's Exhibit No. 2 
for identification? I am going to offer it at the same time. 
22 THE DEPUTY CLERK: Plaintiff's Exhibit No. 2 for identi- 
fication. | 


THE COURT: Any objection? 

MR. GALIHER: No objection. 

MR. LAMENSDORF: I would like to offer it in evidence. 
THE COURT: It will be received. 


* a * # * 


29 Q. Now, Miss Seamark, you previously told us about the spilling 
of the oil. Could you tell us now in the relationship to where the stool 
was located where that oil spilled, if you know? A. That would have 
been approximately right down close to it, the way I was sitting up in the 

30 bed taking it, the stool was right about the center, when I got on 


it -- the center of the bed. 
* * 
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CROSS EXAMINATION 
BY MR. GALIHER: 
a * aa & * 
32 Q. Do you recall the day of your operation, Miss Seamark? 
A. The day of the operation was the 21st. I went in the evening of the 
20th. 


* * cad * * 





33 Q. On that day can you tell us, the day of your operation, how 
many times you were out of bed after the operation, if you were out of 


bed? A. Not on the day of the operation, but the next day they got me up. 


Q. The next day they got you up? A. The next day after the 
operation, the 22nd, and I was up almost all the afternoon. 

Q. And did they encourage you to walk up and down? A. No, he 
didn't say anything about it. I sat more than anything else. 

Q. What did you do that afternoon that you said you were up al- 
most all the afternoon? A. I would sit in the chair and then I would lie 
down a little bit and then get up out again. 

Q. In thatsame room? A. Yes. 

Q. Did you go out in the hall? A. The nurse took me out the 
first time, and the second time I needed to go and the second time I 
walked back by myself, because I was given the privilege of going to 
the nurses’ bathroom, which was just cater-cornered across, and it 
wasn't very far. The day nurse gave me permission, and then at night 


the night nurse gave me permission to go in that bathroom as I needed to. 


34 Q. And you had no difficulty when you went to that room? A. 
Well, not only I had to go slow, but I had no difficulty; there was nothing 
wrong With me, with my lower extremities. It wouldn't affect those. 

Q. Did I understand your right arm was in a sling or bandage? 
A. It wasn't in a sling} it was all bandaged through here. 


Q. But was your right arm able to move to pick things up? 
A. My arm, I could raise it from the elbow. 
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Q. Did you have any special nurses take care of you, Miss 
Seamark? A. No, no special nurses, just the nurses of the hospital. 

Q. The nurses of the hospital were taking care of you? A. Yes. 

Q. And you had a light attached to your bed which you could turn 
on when you wanted a nurse to do something for you? A. Yes. 

Q. And did you on various occasions turn the light on to call the 
nurse or nurses, whoever might be on, to bring you things or do things 
for you? A. I had no occasion to use it until the night that I fell -- 
that the stool fell. 

Q. Were there any occasions, since you told us that you were 
walking, when you went out and asked the nurse for things, that you 
recall? Did you have occasion to walk out of your room before you 
went to sleep that night? A. Yes, there were two or three occasions 
I had to walk. As I said they went with me twice, but the second time 
I walked back by myself, and the next time I walked back, but the light 
I couldn't reach, the bulb of it, because it had gone down back of the 
pillows, but I had no occasion before that night to use the light. 

Q. You didn't then try to use the light until during the middle of 
the night just before your accident. A. No. 

Q. Do you recall, Miss Seamark, just where the nurses were 
stationed outside of your door? In other words, was there a nurse 
stationed close to the door of your room? A. No; they are quite far 
down where the desk was. 

Q. How many rooms down, if you recall? A. It was opposite 


the bathroom, down there; it was more than halfway down from my room. 
* * * * * 


Q. Miss Seamark, on the particular evening before the accident, 
the nurse came in and gave you some mineral oil and cascara, you told 
us, before you went to sleep? A. Yes. 

Q. You told us that one of the other nurses gave you a rubdown. 
A. Yes. 
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Q. With an alcohol rub? A. Yes. 
37 Q. And how were you feeling at that time? A. I was feeling 

pretty good. 

Q. And you knew everything that was going on around you? A. Yes. 

Q. You had no -- A. My head was just as clear as it could be. 

Q. Ami you had never asked anybody to bring any railings and 
put around your bed, had you? A. No, I hadn't. 

Q. As a matter of fact you wouldn't want it, would you? A. Well, 
I didn't think anything about railings. 

x * * * * 

A. Well, that was the time you were supposed to go to sleep. 

Q. Do you recall what time that was? A. Well, it was around 
11 or 11:30. That was usually the time they got things straightened 
out with us. 

Q. And just before the lights went out the nurse who happened 
to be on duty came in and took care of your wants, did she, Miss 
Seamark? A. Took care of my wants? 

Q. Of your wants; whatever you wanted; for example, like the 
rubdown. A. Yes. 

Q. And then were the lights turned off in the room? A. There 
wasn't any light in the room -- yes, they were turned off, the small light. 

Q. There was a small light left on in the room? A. No; there 
was a small light at the beds. 

Q. And you had a light on your bed? A. Not on the bed but on the 
table. 

Q. And each of the ladies had a light on her table? A. Yes. 

Q. And which side was iton? A. On the left. 

Q. So that you could reach over and turn the light on without any 
difficulty? A. Yes. 

Q. That was not the side of your pain or discomfort? A. No, but 


.I never had any occasion; it was a <= 
Q. But you could reach it? It was at this table. A. No, I 





sd 


40 


41 
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couldn't reach from the bed to that light. 

Q. I thought you just told as it was on the table which was right 
next to you. A. Well, the table was up further. 

Q. Wasn't it -- A. It wasn't on the table; it was by the floor; it 
came up from the floor; it was set on the floor. 

Q. Wasn't the table next to the bed in each room? A. I don't 
recall, but I know they all had a separate light. 

Q. Do you say you couldn't reach that light by reaching out? 

A. No. 

Q. Without getting out of bed? A. No. 

Q. On the other occasions when you had gotten out of bed, had 
you used the stool, Miss Seamark? A. Yes. WhenI got out of bed I 
used it, but I never used it until after I was hurt, my wrist was hurt. 
The nurses I had there used to put her foot on that stool. 

Q. Did you say you had not used it by yourself until after you 
were hurt? A. No,--oh, yes, I did use it coming back and getting in 
bed the day before. 

Q. You had used it to get back in bed? A. Yes. 

Q. And had stepped on it? A. Yes. 

Q. And usedit? A. Yes. 

Q. The stool was what might be the difference between the floor 
and the height of the bed? A. It was the -- 

Q. In other words, you used the stool to get in the bed because 
of the height of the bed from the floor? A. Yes, it was too high for me. 

Q. The lights were turned out after you received the medicines ? 
A. In the room, yes, but there was a light in the hall that shed down to 
my room. 

Q. You told us that the lady brought the medicine to you in this 
cup. A. Yes, a cup like that. 

Q. And she handed it to you and you took it with your left hand. 
A. Yes, I took it out of her hand. 
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Q. Will you take it out of my hand like you took it out of her hand? 

A. She had it in her hand like this, and then I took it this way. In 
other words, when I took it it went in -- it had gotten soft, the oil being 
in it. 
And it spilled where? A. Down over my hand. 
You were in bed sitting up at the time, weren't you? A. Yes. 
And she came up to your bed? A. Yes. 
Where you were siting down? A. Yes. 
And handed the medicine to you, like that? A. She didn't 
42 hand it over the bed; I was right on the edge of the bed, and she 

didn't hand it over the bed; I reached out my hand. 

Q. Just like this? A. I took it this way, and I remember that I 
reached over the bed -- I was on the edge of the bed, and I reached over, 


2HLOLO 


and as I took it from her, as I say, the cup went in, it was soft, and it 
went in, and it spilled down on my hand, part of it, and then I took it 
quickly and took the rest of it. 

Q. Isn't it a fact she actually held it over your bed and up close 
to where you were? A. No. 

Q. So that you wouldn't have to reach out for it? A. No. I was 
away over on the side of the bed. I can remember that distinctly. 

Q. Did you say you didn't want to take the medicine, or anything 
like that? A. No. 

Q. There was no unpleasantness over your having to take the 





medicine? A. No. a 

Q. Nor anything of that sort? A. No. " 

Q. How much medicine spilled, Miss Seamark? A. Well, I can't ‘ 

43 say how much, but I know it spilled down over my hand, and it was ba 


wet and I needed a tissue to wipe it off. 
Q. It wasn't necessary to go and get another container because of 
what had been spilled? A. No, it had been filled very, very full, and 


more so than any times she ever gave it to me. ™ 
Bi * * * * 4 
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Q. Where was the stool when you have last gotten into your bed? 
A. It was right about the center of the bed. 

Q. And as you faced the bed, the bottom of the bed, was the stool 
on the right or on the left side of your bed? A. The stool was on the 
left side. The bed was this way, and the stool was on my left side. 

Q. And was the stool under the bed after you got up onto the bed? 
A. Under the bed ? 

Q. Or was it out past the bed or just where was it? A. It was 
even with the bed. 

Q. When the nurse came in with the medicine did she move the 
stool or touch the stool? A. No. They never touched the stools. 

Q. She came up to the head of the bed -- did she come up to the 
head of the bed where you were propped up and where you were sitting? 
A. Yes, where I was sitting. 

Q. And where was the stool with respect to the head of the bed? 
Was it the middle of the bed? A. It was about the middle of the bed and 
here -- I would be sitting up here. 

Q. The stool then was about the middle of the bed? A. Yes. 

Q. And the nurse came in with the medicine, and it was given to 
you up at the head of the bed. A. Yes -- not at the head, the extreme 
head; just a little ways above. 

Q. She stood directly opposite your head, did she, as she talked 
with you about the medicine -- the nurse? A. Well, she stood in line 

with my arm and hand, I should think right at the edge of the stool. 

Q. And you then went to sleep and it was several hours later 


when you woke up and found that you needed to go to the bathroom. 
A. Yes. 

Q. And it was then that you tried to find the light and couldn't 
find it? A. Yes, that was on the right hand side. 





22 

Q. It was all in darkness in the room? A. No, it was light 
enough for me to see anything. 

Q. It was light enough for you to see anything? A. From the 
door, yes. 

Q. From that door? A. Yes, I saw the stool distinctly. I 
looked down to see where it was when I started to get up to see if I 
would strike it in the center. 

Q. And it was your intention to get out of bed when using the 
stool -- A. Yes. | 

Q. And go to the bathroom, such as you had done some hours 
before that time? A. Yes. 

Q. In other words, that was the decision that you reached, and 
that's what you were going to do, and your accident occurred when you 
were doing it? A. Yes. 

Q. Did you ever look on the floor? A. Did I what? 

Q. Did you ever look on the floor of your room before or after 
your accident? A. No, I didn't. 

Q. Atnotime? A. No, I was too confused to look at anything. 

Q. Did you call anyone for assistance? Before your accident? 
A. Before the accident? 

Q. Did you call anyone for assistance? A. No, I didn't. I 
couldn't get the light going, so I thought I would get up myself. I had 
gone over there just a:little while before, before I went to sleep -- I 
mean I came back from over there; the nurse took me over, and then 
I came back, and I thought I could make it myself. 

Q. When you fell down, Miss Seamark, was that on the left side 
of the bed as you face the bottom of the bed, or was it on the right side 
of the bed? A. When I slipped it was on the left side of the bed, the 
outside, toward the door. 

Q. And when you hit the floor, did your accident wake up either 
of the ladies in the room? A. I called for the nurse when I found my- 
self on the floor, I called for the nurse, and then that woke them up. 
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Q. Did the nurse come as a result of your calling? A. Not right 
away, no, and then Miss Mason, she called -- 

Q. Did you tell either one of these ladies when your accident 
happened, Miss Seamark? A. I told them that the stool had slipped 
from under me. 

Q. Did you ever mention to either one of these ladies that the 
nurse had spilled mineral oil? A. No, I didn't say anything about that. 
Q. Either then or later? A. I am very quiet and don't tell 

everything about it. 

Q. You mean that you never did mention to either of these ladies 
anything about the nurse spilling mineral oil? A. No. 

Q. Or that it had anything to do with your accident? A. No, I 
didn't tell them that. 

Q. Did you tell either one of these ladies, Miss Seamark, that 
you had been careless and the accident was your own fault? A. I did not. 

Q. One of these ladies turned on the light and the nurse then came, 
I believe you said, is that right? A. Yes, she turned iton. Then the 
nurse came. 

Q. I think you mentioned about two different ladies coming in and 
alady doctor. A. Yes. 

Q. Is that correct? A. A lady doctor and this man, he was an 
intern. 

Q. Did you mention to any one of these persons that the nurse had 
spilled any oil -- A. No,I didn't. 

Q. -- on the floor? A. No, Ididn't. I hardly said one word to 
them. 

Q. Either then or later? A. No. 

Q. You never did at any time during your stay in the hospital say 


anything to anybody about any oil having been dropped on the floor, or 
spilled? A. No, I didn't say anything. I didn't think it was for me to say. 

Q. And isn't that because, Miss Seamark, it just never happened? 
A. What's that? 
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Q. The nurse never did spill any oil on the evening of your un- 
fortunate acident. A. You say she never did? 
Q. Iam asking you if that isn't a fact, that the nurse did not 
spill any oil. A. The nurse did not spill it, it was when she was hold- 
49 ing it and I was taking it away from her. 
Q. And you let it spill. A. It spilled because the cup was soft 
and it went in, and it spilled. | 
Q. . Did you ever say anything about that to either of the ladies 
in the room, or to the nurse, or to any of the doctors? A. No, I 
didn't. 
Q. Either before the accident or after the accident? A. No, I 
didn't. 
Q. At any time during your stay in the hospital? A. I didn't say 
anything to them. 
MR. GALIHER: I think that is all. 
Thank you, Miss Seamark. 
REDIRECT EXAMINATION 
BY MR. LAMENSDORF: 
Q. Miss Seamark, did you ever tell anyone not to put rails around 
your bed? A. No, I never. 
Q. Prior to your fall did I understand that you never stepped down 
onto this stool without assistance from the nurse? A. No, they always 
helped me, and they always put their foot on it. 





30 Q. That was on each occasion prior to your fall? A. Yes. 
Q. In regard to the location of the stool being in the center of the <4 
bed on the left side, your left side, when you sat up in the bed and you . 
let your legs drop as you turned around into the bed, would your feet 7 


have fallen onto the stool, or would you have to move? A. I didn't 
move the stool, no. 


Q. I said, did you have to move to get onto the stool? A. Yes, a 
little bit. 
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Q. Which way did you have to move? A. I would have to move 
forward. 

Q. Forward? A. Yes. 

Q. But if the stool was close enough to the bed your feet would 
drop off of the bed when you swung around and would fall right onto the 
stool, is that right? A. Yes. 

“* * a * 
CHARLOTTE COOPER YOUNG 
was called as a witness by the plaintiff, and being first duly sworn was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LAMENSDORF: 

Q. Will you state your full name, please? A. Charlotte Cooper 
Young. 

Q. And where do you live, Miss Young? A. College Park, 
Maryland. 

Q. Is it Miss, or Mrs. Young? A. Mrs. Young. 

Q. What is your occupation? A. Nursing. 

Q. Are you connected with any hospital? A. Yes, I am the 
Assistant Director of the Nursing Service at Sibley. 

Q. Sibley Hospital? A. Yes. 

Q. Were you subpoenaed here today? A. Yes. 

Q. And were you subpoenaed here today by me? A. Yes. 

Q. Have you ever seen me before today? A. No. 


Q. How long have you been Director of Nurses at Sibley Hospital ? 


A. The nursing service. 

Q. Of the nursing service. A, Since September 15, 1954. 

Q. Do you recall having a telephone conversation with me on 
about October 18, 1956? A. Ido not recall it. I don't dispute that I 
had one, but I do not recall it. 

Q. Mrs. Young, is it ordinarily the custom of the hospital to 
place bed rails on beds where patients are over 65 years of age, unless 
there is some objection? A. MaylLanswer that this way? ° The hospital 
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has no policy. The bed rails are placed on patients’ beds at the dis- 
cretion of the nurse in charge in the unit where the patient is ill, and 
many patients over 65 have need for them, but we have no hospital 
policy which states that every patient 65 or over must have one, because 
many of those patients do not need them, and many patients under 65 do 
need them, depending upon their state of consciousness. 

Q. Do you recall whether you told me on October 18, that 
ordinarily bed rails were placed on beds where patients are over 65, 
unless there is some objection? A. I don't recall stating it. I don't 
say I didn't, because it is one of the things we usually think of patients 
over 65 during their hospital stay as being more apt to become confused 
than if they are younger. 

MR. LAMENSDORF: Thank you. I have no further questions. 
MR. GALIHER: I have no questions. 


* * * * * 
DR. C. WILLARD CAMALIER, JR. 
* * * * * 
54 DIRECT EXAMINATION 


BY MR. LAMENSDORF: 
Q. You are Dr. C. Willard Camalier, Jr.? A. Iam. 
Q. And where do you maintain your offices, Doctor? A. 1801 
Eye Street, Northwest. 
Q. You are a practicing physician in the District of Columbia ? 





A. Yes, sir. | “ 

oe * * * ar aa 

55 Q. Directing your attention to September, 1954, did you have ’ 
occasion to have Miss Grace E. Seamark as a patient of yours? A. Yes, al 
sir. : = 


Q. And did you perform a breast tumor operation on her on or 
about September 21, 1954 in Sibley Hospital? A. I did, on September 20th. 
Q. September 20th? A. Yes, sir. 
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Q. What were the results of that operation? A. You mean the 
findings thereof? 
Q. No; just the result. Was the result of the operation satis- 
factory? A. Oh, yes; very. 
Q. While Miss Seamark was in the hospital do you recall what 
room she was in? A. 513 on the so called fifth main floor. 

56 Q. Did there come a time a few days after the opearation that 
Miss Seamark suffered an injury to her wrist as the result of a fall in 
the hospital? A, Yes, sir. 

Q. Did you see her fall? A. No, sir. 

Q. What were the injuries sustained by Miss Seamark as a result 
of this fall? A. She received a fracture of the radius, the large bone 
in the lower arm, a fracture of the large bone in the lower arm. 


* * ss 5 x 

Q. Did you treat her for that fracture? A. I did. 

x * x * * 
61 CROSS EXAMINATION 


BY MR. GALIHER: 
Q. Dr. Camalier, counsel has indicated -- 
I suppose these should be marked for identification No. 1. 
THE COURT: What are they? 
MR. GALIHER: These are the hospital records from the 
hospital on this lady's case. 
MR. LAMENSDORF: If Your Honor please, I will offer that 
as an exhibit, and from that Mr. Galiher can use whatever he wants. 
THE COURT: As plaintiff's Exhibit? 
MR. LAMENSDORF: Yes. 
THE DEPUTY CLERK: That will be Plaintiff's Exhibit No. 
6 for identification. | 


(Hospital records on Grace E. Sea- 
mark marked and received in evidence 
as Plaintiff's Exhibit No. 6.) 
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BY MR. GALIHER: 

Q. Doctor, with reference to this portion of the record which is 
captioned Sibley Memorial Hospital, Doctor's order blank; did you 
following her operation and on September 21, 1954, make certain 
orders, one of which I would like to read to you here: "Up when 
desired"? A. Yes, sir. 

Q. That meant that the patient could get up when she desired? 

A. Yes, sir. 

MR. GALIHER: Thank you. That is all. 

* a * * * 

MR. LAMENSDORF: Your Honor, at the close of yesterday 
I stated that I wanted to read one of two items from the hospital record, 
if I may show those to Mr. Galiher and read those. 

THE COURT: Very well. 

MR. LAMENSDORF: If Your Honor please, I am reading 
from the Sibley Memorial Hospital record, Miss Grace E. Seamark, 
for the date of September 22, 1954, under Remarks: 

"Patients states she fell while getting out of 

bed. Dr. Rullis states side rails applied to bed." 

And then reading from the same record under the date of 
Monday, October 4, 1954, under Remarks: 

"Side rails upon bed." 

That is all I have from the records, Your Honor, but I 
would like to read to the jury the supplemental interrogatories to be 
answered by the defendant, which are five in number, and the defendant's 
answers thereto: 

THE COURT: Very well. 

MR. LAMENSDORF: MayI proceed, Your Honor? 

THE COURT: You may. | 

MR. LAMENSDORF: Ladies and gentlemen of the jury, 
under our rules of procedure these are certain questions that the plaintiff 
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put to the defendant to be answered. I will read the question and then I 
will read the answer given by the defendant: 
, "Q State the name and address of the nurse (s) and other 
attendant(s) assigned to the plaintiff's room between 6 p.m. September 
21, 1954, and 6 a.m. September 22, 1954, giving the duty hours of 
each." 
67 This is the answer which was signed by John M. Orem, 
M.D. -- Dr. Orem -- as follows: 
"Paula Stewart, 2300 North Washington Boulevard, Arlington 
, Virginia, 3 p.m. - 11 p.m." 
Underneath that: 

"D. B. Bennington, 1857 Linda Lane, Falls Church, 

Virginia, 11 p.m. to 7 a.m." 
Question No. 2: "State the name and address of the nurse(s) and 
other attendant(s) who administered medicine to the plaintiff between 
6 p.m. September 21, 1954 and 6 a.m. September 22, 1954." 
"A Paula Stewart." 
“ Question No. 3: 

"In regard to the preceding question, state" -- and there are 
four parts to this question (a) (b) (c) (d), and I will give you the question 
and the answers for that so that you will be better able to follow them: 

"(a) Medicines administered to the plaintiff by each 
individual." 

And the answer to that portion is: 
> "Nembutol, Gr. TSF. Mineral oil and cascara, one ounce. 
"(b) Question. When each medicine was administered." 
i. And the answer to that is: 
68 "(b) 11 p.m. September 22, 1954." 
Question (c). How each medicine was administered." 
And the answer to (c) is: 
"Nembutol in capsule by mouth. Mineral oil and cascara 
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by mouth." 
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"Question (d). If liquid medicine was administered, ex- 
plain in each instance in detail the type of container used and how it was 
administered." 
The answer to (d) is: 
"The one-ounce mixture of mineral oil and cascara was 


poured into a one-ounce container at the nursing station. The container 
and its contents were carried to the room on a tray, where it was given 
to the patient to be taken by mouth in the presence of the nurse." 

Question No. 4: 

"List the name and address of all persons who wiped, 
mopped, or cleaned the floor in the plaintiff's room between noon, 
September 21, 1954, and noon, September 22, 1954." 

The answer to that question is: 

"Annie Philson, 59 Quincy Place, N.E." 

Question No. 5: 

"In regard to the preceding question, state what each person 
did, when it was done, and how it was done." 

The answer to Question No. 5: 

"She swept the floor daily with a push broom, and dry- 
mopped the floor sometimes between 7 a.m. and 3 p.m." 

The answers are signed by John M. Orem, M.D., for Lucy Webb 
Hayes National Training School for Deaconesses and Missionaries (in- 
cluding Sibley Memorial Hospital) a corporation." 

* mK * aE a 

(At the bench. ) 

MR. GALIHER: If Your Honor please, at this time, on 
behalf of the defendant, I respectfully move the Court to instruct the 
jury to return a verdict in its favor because, giving every inference 
to the plaintiff's testimony that is possible, there is still not one scin- 
tilla of evidence that will enable this case to proceed beyond this point. 
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Counsel has several theories in his case. 

No. 1 is a failure to put in bed rails. 

As to that point it is clear from the plaintiff's own doctor 
that he did not want bed rails; that she was permitted to be up when 
desired; that it was better for her and it was part of her post-operative 
treatment. That's what he wanted, and that's what he ordered. 

The plaintiff's own testimony, she was keen and alert, she 
was up and down, sitting around the room, down the hall to the bathroom, 
so that there is absolutely nothing from that standpoint. 

With respect to the stool, there has been no testimony con- 
cerning the condition of the stool which they claim to be in negligent 
condition; other than showing a picture of the stool, there was some 
slight testimony to show that the stool had rubber edges on the bottom 
of it, but certainly Mr. Lamensdorf is not contending anything with 
respect to that, so that therefore we come down to the only remaining 

point, and that is this business of whether or not this lady,as 
she hit the stool, the stool slipped because of oil on the floor. With 
respect to that, Your Honor, we can only speculate. 

The testimony is that the nurse came in and spilled oil. 
Although this lady never saw it on the floor, either before or after her 
accident, she tells us that as she tried to go to the bathroom and put 
her feet on the stool the stool slipped. Certainly we can't speculate 
as to the cause of the stool slipping. There is no showing that it was 
in a defective condition; and this lady and no one else has ever seen any 
oil on the floor either before or after her accident, and I therefore 
respectfully submit that under the circumstances no prima facie case 
has been established here, and at this juncture Your Honor should 


direct a verdict in favor of the defendant. 

THE COURT: With respect to your recital, I think there 
is one item that you didn't accurately state. 

You said the nurse spilled the oil. The plaintiff's testi- 
mony is that she was holding the cup and she squeezed the cup and the 
oil spilled. 





32 
MR. GALIHER: That is right. 
THE COURT: I don't think that changes the factual situation | 


What do you have to say? 

MR. LAMENSDORF: If Your Honor please, answering this 
chronologically, in regard to Dr. Camalier's testimony that he per- 
mitted the patient to be up when she wanted to be, there is a note in the 
hospital records to that effect, but that has nothing whatsoever to do with 
side rails when she is in bed. He said she was permitted to be up when 
she requested, or when she wanted to be. Ordinarily the procedure was 
there that someone would assist her up. 

This lady was 74 years old at the time of her hospitalization. 
We have one of their own employees who took the stand and said -- and I 
think it is a question for the jury to determine the inferences therefrom -- 
that ordinarily they would have bed rails up. 

In regard to the second item pertaining to the stool, the hard 
rubber tips on the base of the stool, I think is an item which can be con- 
sidered by the jury in regard to the particular type of floor, the wood 
floor, that they had there, in conjunction with the spilling of the oil. 


There are three people involved, and we apparently have 
three interpretations of what the testimony is so far. 

Mr. Galiher has stated that when the nurse was giving it 
to her she spilled some of the oil. 


MR. GALIHER: I was wrong about that. 
MR. LAMENSDORF: I think you were too. And Your Honor 
- said that the plaintiff spilled it herself. 

Now my recollection of the testimony is, with due respect 
to the Court and counsel, that when it was being transferred from the 
nurse to the plaintiff, when she grabbed the cup to grasp it it squeezed 
together and spilled. 

THE COURT: That is right. 
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MR. LAMENSDORF: If Your Honor please, we don't have 
to prove beyond a reasonable doubt. We said it spilled onto the floor, 
and she relegated to the place where it spilled in the immediate proxi- 
mity of this stool because she was sitting up in bed at the time she 
received the medicine and at the time she attempted to get onto the 
Stool she sat up in the same position to get onto the stool. 


When she stepped onto this stool she said it slipped out 
from under her. 

In regard to that I think the jury is entitled, if they see fit, 
to infer that this oil had reached the place where this stool was, causing 
this stool to slip out from under her. 

They are also entitled to conclude that someone should have 
given her assistance to get up, or else there should have been side 
rails there to preclude her from getting up by herself. 

In regard to that, if Your Honor please, in the case of 
Doctors Hospital vs. Badgley, 81 App. D.C. 171, 156 F.(2) 569, if 
Your Honor please, that involved a slipping case, but it pertained to 
water. 

THE COURT: In the front entrance lobby. 

MR. LAMENSDORF: Yes, Your Honor, and the testimony 
was that the floor was wet just like anything would be after a lot of 
people had passed over it with wet shoes, and the drippings on it, and 
that was the explanation of how the floor was. 

| Now, the Court said: 

"Probable causes may be inferred from apparent 
effects, despite the possibility of error that inheres in all 
human observation and all human inferences. What looks 
like a man's signature may be found to have been written 
by him, though no one saw him write it, and though it may 
actually be, as he claims, aforgery. Nothing is ever certain, 
and in civil actions nothing has to be proved beyond a reason- 
able doubt." 
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This Doctors Hospital case was followed in the case of 
Becker vs. David, 182 F (2) 243, 86App. D.C. $48, which was also 
a slipping case. 

In the case of Crusade vs. Capital Transit Company, 
which was a Municipal Court of Appeals case, 63 Atl. (2) 878, in that 
case the plaintiff testified that as he started down the steps it was a 
little darker than usual, and he took one step and fell; that as he lay 
on his back he observed there was no light over the door. 

The contention is that motion was that there was no state- 
ment by the plaintiff as to exactly what caused him to fall, and the Court 
Said, at page 879: 

"Plaintiff's evidence, we think, made out a case for 
the jury. The defendant also contends that there was no evidence 
that faulty lighting, if such existed, was the proximate cause of 
the injury, since plaintiff did not ascribe his fall to improper 
lighting or give any reason why he fell. However, if the jury 
found improper lighting it could also find that such was the 
proxim ate cause of the fall." (Citing Doctors Hospital vs. 
Badgley). 

I am reading from the case of Eschinger vs. United 
Mutual Fire Insurance Company, 61 A. 2d 725 at 728, which quoted the 
following: 

"Inference is capable of bridging many gaps. 

(Citing Galloway vs. United States, 319 U.S. 372). The 
jury, or court sitting without a jury, is entitled to draw 
any inference that seems reasonable to it so long as such 
inference has evidentiary basis. ‘The very essence of its 
function is to select from among conflicting inferences and 
conclusions that which it considers most reasonable.'" 
(Citing Tennant vs. Peoria and Pekin Union Railroad 
Company, 321 U.S. 29). 
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Your Honor, I think that the plaintiff has definitely produced 
a prima facie case to go to the jury. I do think it is a jury question to 
determine whether or not she should or should not recover on the evi- 
dence adduced, but at this stage I think that it definitely is a case to go 
to the jury. 

MR. GALIHER: I fail to see the connection between any 
cases that Mr. Lamensdorf has cited and the factual situation which is 
now before the Court. 

Secondly, the most that we can do is speculate as to just 
how and why this lady had her fall. 

With respect to bed rails, Mr. Lamensdorf has certainly 
given no satisfactory answer to my discussion on that point. 

I don't think I have anything further to add. 

With respect to the stool, he says that the jury should be 
permitted to decide whether the condition of the stool with rubber points 
would allow it to slide across the floor, as I understand his argument. 

There is just absolutely nothing in the evidence which would 
permit the jury to pass upon that point. 

And so it comes back, as I see it, each time to this question 
of the oil, and this plaintiff has never seen any oil on the floor, either 
before the accident or after the accident. She doesn't know what caused 
the stool to slide. She suggested that she thought it was the oil, but 

Your Honor sustained my objection as to that. 

It just seems to me that at this point of the case, on the 
basis of the plaintiff's case, if you give it every inference to which it 
is entitled, there is not a scintilla of evidence against Sibley Hospital. 

MR. LAMENSDORF: In regard to one statement there, I 
would like to correct you. She said oil fell to the floor. 

MR. GALIHER: I know she said that, but she never saw it. 

MR. LAMENSDORF: She didn't have to. 
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THE COURT: Even if it fell to the floor, there is no evi- 
dence that the oil caused her to slip. 

MR. LAMENSDORF: She said it was slippery, if Your 
Honor please. 

THE COURT: I don't think there is any evidence in the case. 

MR. LAMENSDORF: If Your Honor please, I would apprec- 
iate it, in view of the fact it has gone this far, if Your Honor wants to 
reserve your ruling until the end of the case and permit. it to ‘go to the 
jury because then it would save a lot of time. 

THE COURT: Of course this doesn't have any bearing on 
the ruling which I am going to make. 

Actually your damages aren't very great -- a $25 bill and 
$50 doctor bill, and hospital bills and so forth. 

MR. LAMENSDORF: That is true, but she has six months’ 
loss of time, and she has a fractured wrist regardless. 

THE COURT: I don't think you have proved loss of earnings. 
The only thing that emphasizes the specials are the pain and suffering. 

MR. LAMENSDORF: If Your Honor please, I think on all 
the cases so far, and these cases I think are directly in line; they are 
not the exact same set of facts, but it is rather difficult to find a case 
with the exact set of facts, and I think in view of the fact we have gone 
this far it certainly would favor justice to permit it to go to the jury, 
and then if Your Honor sees fit subsequently to rule in some other 
manner, of course if she did appeal it at that time and there was a re- 
versal we wouldn't have to go through a trial again. 

MR. GALIHER: This was a very short trial. 

THE COURT: So far it has taken a half day. 

MR. LAMENSDORF: I tried to expedite things like that in 
view of the case that was here before. 

THE COURT: I am sorry;I feel very strongly that you 
haven't made out a case, and I will have to direct a verdict. 
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MR. LAMENSDORF: Very well, Your Honor. May I take 
an exception ? | 
THE COURT: Yes. 


(In open court:) 

THE COURT: Ladies and gentlemen of the jury, as you know 
the plaintiff has rested and said they have no further evidence to offer in 
this case. ) 


What you don't know I will now tell you, that counsel for the 
defendant has moved that the Court direct you to return a verdict in favor 
of the defendant, on the ground that there is no evidence in this case of 
negligence of the hospital from which you could find that the hospital was 
responsible for the fractured wrist which she sustained. 

Of course in this case, as you know, there was evidence of 
other injuries and other illnesses from which the plaintiff suffered at the 
time. The case before you relates solely to the fractured wrist and 
whether or not that was proximately caused by any negligence on the part 
of the defendant. 7 

As you know from your sitting in jury cases, the Court in- 
structs juries that the burden is on the plaintiff to establish by a pre- 
ponderance of the evidence negligence, and that that negligence was the 
proximate cause of the injury sustained by the plaintiff. If there is no 
evidence of negligence then it is the duty of the Court, as a matter of law, 
to assume the responsibility of directing you to return a verdict. 

In this case I am finding as a matter of law that there was no 
evidence of negligence on the part of tne hospital which caused the fall 
which in turn resulted in the fractured wrist sustained by the plaintiff, 
and, therefore, the Court is instructing you to return a verdict in favor 
of the defendant. 

Mr. Clerk, take the verdict. 

THE DEPUTY CLERK: Members of the jury, please rise. 
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Members of the jury, by direction of the Court, your 
verdict is for the defendant, and that is your verdict so say you each 
and all. 
(The jury indicated in the affirmative. ) 


(Thereupon, at 10:30 o'clock a.m. the trial was concluded. ) 
* ate me * * 
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UNITED STATES COURT OF APPEALS 
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GRACE E, SEAMARK, 
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FOR DEACONESSES AND MISSIONARIES 


(including SIBLEY MEMORIAL HOSPITAL), 
a corporation, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


Appellant testified that following her operation she felt fairly good, 
that it didn't affect her too much (J. A. 10); that prior to the accident 
she had walked back from the bathroom; that she put on her kimona 
and slippers which were at the bottom of the bed (J. A. 12); that on the 
day following her operation she was out of bed almost all the afternoon 
during the course of which she walked back alone to her room from the 
nurses’ bathroom; that outside of walking slowly she had no difficulty 


in going to the bathroom (J. A. 16); that on the evening before the acci- 


dent she was feeling pretty good, her head was just as clear as it 
could be and she had neither asked for bed railings or thought about 
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them (J.A. 18); that she had used the foot stool by herself prior to the 
accident; that there was a hall light which shone into her room (J. A. 
19); that she did not know how much medicine spilled (J. A. 20); that 
when she had gotten in bed prior to the accident the stool was at about 
the center of the bed; that the light from the door permitted her to see 
everything in the room; that neither before nor after the accident did 
she examine the floor (J. A. 22); that she told the other patients in the 
room that the stool had slipped from under her and never mentioned to 
them or to the hospital that any oil had dropped on the floor (J. A. 23); 
that the nurse did not spill the medicine but that it spilled when she was 
holding it and appellant was taking it away from the nurse (J. A. 24). 


The witness Young, Assistant Director of Nursing Service at 
appellee's hospital testified that appellee had no policy concerning bed 
rails and that their use was within the discretion of the nurse in charge 
of the patient; that many patients over 65 have need for them while 
many do not need them; that this depends on the patient's state of 
consciousness (J. A. 26). 


Dr. C. Willard Camalier, Jr., the appellant's private physician 
testified that he had performed the breast operation on appellant; that 
the result of the operation was satisfactory; that he treated her for 
the wrist fracture; and that following the breast operation and on Sep- 
tember 21, 1954 he ordered that appellant might get up when she de- 
sired (J. A. 26-28). 














SUMMARY OF ARGUMENT 


The appellant failed to make out a prima facie case. She showed 
Only that an accident had occurred because of her own carelessness. 
None of her various theories was established and the lower court's 


direction of verdict was proper. 


ARGUMENT 
A. The Stool Did Not Slip On Oil. 


There is no doubt as appellant points out that a motion for di- 
rected verdict must be viewed in the light most favorable to a plaintiff; 
that the evidence must be construed most favorably to this plaintiff 
and to this end she is entitled to the full effect of every legitimate 
inference therefrom. However, as appellant concedes, she must in 
application of these principles establish a prima facie case of negli- 
gence and proximate cause before issues are created for jury deter- 
mination. Here the testimony conclusively established either that the 
cause of the accident was unknown or that it was due to appellant's sole 
negligence. In either posture the appellant's case failed and the trial 
judge had no course other than to direct a verdict. 


It is clear from the evidence that appellant's accident occurred 
as a result of the stool slipping as she was using it in leaving her bed. 
Admittedly she was at the time mentally clear and lucid; her own doctor 
had permitted her to be up as she desired and her own testimony indi- 
cated she was not in need of bed rails. 


She would argue that the stool slipped on oil that a nurse spilled. 
However on her own testimony (and the sole testimony in the case 
concerning the accident), she never saw oil on the floor either before 
she went to sleep or after the accident, when, as she stated, the light 


was such as would permit her to see everything in the room. If any 
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oil had been on the floor she would have noticed it, but the record fails 
to show that there was any there at the time of her accident (several 
hours after the nurse was supposed to have spilled it) or that the stool 
slipped in oil. Her. counsel urges that an issue is created as to this 
but it is based only on speculation and surmise insufficient in law. 

If appellant's testimony concerning the oil spilling is to be believed 

it could have been removed while she was asleep. In any event her 
proof fails as to showing the stool slipped in oil or as to why it slipped 
except from her own lack of care. 


None of the cases cited by appellant involving falls is analogous 
to the factual situation here. In Doctors Hospital v. Badgley, 81 U.S. 
App. D.C. 171, 156 F.2d 569, Plaintiff slipped on rain water allowed 
to accumulate in a lobby. In Sanders v. MacFarlane's Candies, 119 
Cal. App. 2d 497, 259 P (2d) 1010, the injured person fell on wax 
placed on the floor by a janitor. Crawford W. Long Memorial Hospital 
v. Hardeman, 66 S.E. (2d) 67, 19 Negligence Cases 1030, was a case 
in which a person was injured because of a fall on cleaning compound 
left on a floor by employees of a defendant. 


Each of the above cases involves clear negligence on the part of 
a defendant in placing a foreign substance on a floor or in permitting the 
same to remain, and in each case a person fell on the substance and 
was injured. Here, appellant has not shown that there was any sub- 
stance on the floor at the time of the accident or that her fall was 
occasioned by the existence of any foreign matter. 


As Woolworth v. Williams, 59 U.S. App. D.C. 347, 41 F. (2d) 
970 stated: 


"The mere happening of the accident does not 
shift to the defendant the burden of establishing that 
the accident did not occur through its negligence, 
nor does it create a presumption of negligence... 
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. . . until it is established that the accident was 
occasioned through the negligence of defendant's 
employees, or as the result of the existence of a 
condition of which defendant had either actual or 
constructive notice, there can be no recovery." 
Applying the required test it is clear that appellant did not show 
the existence of oil on the floor at the time of the accident or that the 


stool slipped in it. 


B. Bed Rails Were Not N ecessary. 


Appellant's doctor did not order bed rails and believed his patient 
well enough to be up as she desired. Appellant deemed herself clear 
and not in need of rails (J. A. 18) and Mrs. Young the Assistant Director 
of Nursing stated that the use of side rails was up to the nurse in charge 
and there was no hospital policy concerning their use (J. A. 25-26). 


Rails are not dependent on the age but the condition of the patient 


and/or the orders of her physician. Ifa patient is feeble or disoriented 


railings should be installed. Neither situation pertained here. There 
can be no doubt that bed rails were neither desired or needed in this 
case. 


C. There Was Nothing Wrong With The Stool 
Or Its Use. 

There is no claim that the stool was defective. Its use on a wood 
floor is attacked. It is not clear from appellant's brief whether, apart 
from the question of the bed rails and the light switch, appellant is con- 
tending that it was the oil or the type of stool on the particular floor 
which caused her accident. In either event neither has been shown 


to have brought about the accident. 


Appellant's claim that stools with rubber tips are known to slip 
on wooden floors is contrary to fact or knowledge. The rubber tips are 
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to prevent and do prevent the slipping of a stool. No testimony was 
offered to establish that the use of the stool under circumstances 
such as existed here was negligence and the picture of the stool 

(R. 94) shows it to be a normal hospital stool. As a matter of fact 
previous to the accident appellant had used the stool unassisted (J. A. 
19) and apparently found nothing unsatisfactory about its condition. 


D. No Claim Was Ever Made That The Appellant's Fall 
Was Due To The Inaccessibility Of A Light Switch. 
Until this appeal no claim was ever made that appellant's fall was 
due to the fact that she could not reach a light switch attached to her 
bed for the purpose of calling a nurse. 


It was not an issue at pre-trial (R. 99-102), it was not urged at 
the trial as a basis for recovery and even when appellant's counsel was 
resisting appellee's motion for a directed verdict it was not urged or 
referred to (J. A. 30-37). 


This Court sits to correct errors of the trial court. As it has 


previously pointed out in Columbia Aid Ass'n et al. v. Sprague, 
50 U.S. App. D.C. 307, 271 Fed. 381: 


"It cannot be said that the court erred with 
respect to a matter not brought to its attention, 
and upon which it neither ruled nor was asked to 
rule." 
And in this connection see American Air Export & Import Co. v. 
O'Neill, 95 U.S. App. D.C. 274, 221 F. (2d) 829; and Ford v. D.C., 
102 A. (2d) 838, aff'd 95 U.S. App. D.C. 87, 219 F. (2d) 769, cert. 


denied 75 S. Ct. 897, 349 U.S. 964. 


Only in very exceptional cases can a point not brought to the atten- 
tion of the court below and not passed upon by that court be raised upon 
appeal. Ward v. Anderson, 93 U.S. App. D.C. 156, 208 F. (2d) 48; 
and Deutser v. Marlboro Shirt Co., 4 Cir., 81 F. (2d) 139. 
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This was not the type of case contemplated. There was nothing 


unusual or extraordinary in this simple negligence case and appellant 
should not now be permitted to urge a claim never heretofore presented. 


Apart from this, however, there is no possible basis in the record 
for arguing that there was any negligence in the location of the light 
switch or that there was any proximate link of causation between it 
and appellant's accident. 


As has been stated, the mere happening of an accident does not 
give rise to recovery. It is unfortunate that appellant injured herself 
while in appellee's institution. However, she has had her day in court 
and there is not one scintilla of evidence in the record demonstrating 
any negligence or lack of care on the part of appellee. On the contrary 


appellant's accident, it seems clear, came from her own lack of caution. 


CONCLUSION 


The appellant failed to offer any evidence of negligence on the 
part of appellee and the lower court properly directed a verdict for 
appellee. 


Respectfully submitted, 


RICHARD W. GALIHER 
WILLIAM E. STEWART, JR. 


820 Woodward Building 
Washington 5, D. C. 


Attorneys for Appellee 





